+354 580 4400
WWWLLIFIS.]S

L
Borgartini 26
IS 105 Reykjavik

MINNISBLAD

Sendandi:  JURIS légmannsstofa / Pall Asgrimsson hd). / Finnur Magnasson hdl.
Mottakandi: Nefnd um fjarfestingar og afnotarétt fitlendinga 4 fasteignum hér 4 landi
Dags.: 12. mai 2014,

Efni: Heimild til ad takmarka rétt EES rikisborgara til eignaréttar eda
afnotaréttar ad fasteignum.

A. Inngangur

1. Med tolvubréfi, dags. 26. mars sl,, 6skadi innanrikisrdduneytid eftir 1dgfraedilegu aliti
a tilteknum atridum vardandi heimild f{slenska rikisins, sem samningsadila ad EES-
samningnum, til ad takmarka rétt EES-rikisborgara til eignaréttar eda afnotaréttar ad
fasteignum hér 4 landi. [ verkefnalysingu raduneytisins segir eftirfarandi:

~Verkefnid veri [..] ad yfirfara pau sjénarmid og lagarék sem fram koma,
sérstaklega hjd Stefdni fMd Stefdnssyni] og Jens [Hartvig_Danielsen

leggia mat d pau. Hér veeri einnig spurning hvort vinna purfi frekari
greiningu til ad fylla inn { pessa mynd, en vidfangsefni okkar er [..] ad svara
peirri spurningu hvort heimilt er ad takmarka rétt EES itlendinga til
eignarréttar eda afnotaréttar d fasteignum hér d landi ef afnotin tengjast
ekki biisetu, stadfestu eda pjénustustarfsemi.” (undirstrikanir eru hofunda)

2. Med visan til pessarar verkefnalysingar verdur hér 4 eftir fjallad um eftirfarandi
efnispaetti sérstaklega: (i) sjonarmid og lagarék sem fram koma { aliti Stefans Mas
Stefanssonar og Jens Hartvig Danielsens, dags. 6. desember 2012. Hvad pennan efnis-
battinn vardar verdur fjallad um pau atridi sem einkum eru légd til grundvallar af
halfu héfunda minnisbladsins, p.4 m. hvort ad gera beri greinarmun 4 rétti til
fiarmagnsflutninga fyrir og eftir gildistoku Maastrichtsattmalans 1. jandar 1994 og ba
hvada réttarahrif pad kann ad hafa 4 meginmal EES-samningsins og réttargerdir ESB
sem settar voru { kjolfarid og innleiddar hafa verid i islenskan rétt { samraemi vid
skyldur fslands samkvaemt EES-samningnum; og (ii) svigrim islenska rikisins til ad
takmarka rétt EES-borgara til eignaréttar eda afnotaréttar 4 fasteignum hér a landi ef
afnotin tengjast ekki biisetu, stadfestu eda pjonustustarfsemi;

3. AD pvi leyti sem ny élitamal vakna, einkum ef talid verdur ad lagarék og sjénarmid {
aliti Stefans Mas Stefanssonar og Jens Hartvig Danielsen séu gagnryniverd, verdur
fjallad sérstaklega um pau dlitaefni eftir pvi sem dstseda pykir til.
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4. Rétt er ad taka fram ad { minnisbladinu verdur almennt visad til stofnsittmala
Evropusambandsins 4n tillits til einstakra breytingarsattmala { kjblfar rikjaradstefna
sambandsins, s.s. Amsterdam, Nice og Lissabon o0.s.frv. bannig verdur einungis fjallad
um breytinguna sem vard 4 frjdlsu fledi fjisrmagns, einkum med sampykkt Maastricht
sattmdlans, eftir pvi sem purfa pykir og ad bvi marki sem pad hefur pydingu vid
samningu minnisblads pessa. P4 verdur fjallad um Evrépusambandid pbott ad i
einstokum tilvikum eigi umfjéilunin vid um Efnahagsbandalag Evrépu, o.s.frv. Sama
gildir um démstéla Evrépusambandsins, peir verda hér eftir nefndir Evrépu-
domstéllinn. Er pessi tithogun hafd til ad hagraedis og til a8 koma i veg fyrir of flokna
framsetningu einstakra efnisatrida.l

B. Helstu nidurstddur

* Einstaklingar og légadilar sem falla undir akveedi EES-samningsins njéta
sjalfstaeds réttar samkveemt 40. gr. EES-samningsins til ad kaupa fasteignir hér
d landi. fslensk stjérnvéld geta takmarkad bennan rétt a grundvelli 43. gr. EES-
samningsins eda almannahagsmuna.

* Af domaframkvamd Evrépudémstélsins er ljost ad unnt er ad takmarka rétt
erlenda adila til ad kaupa fasteignir hér & landi ef takmérkunin byggir 4
sjénarmidum um:

skipulag tiltekinna svaeda

landbiinad og rekstur tiltekinna bujarda

stefnu stjérnvalda ad buiseta skuli vera 4 tilteknum svadum allt 4rid
umhverfisvernd og vernd sérstakra menningarsvada

o o 0O ¢

* Takmérkun & rétti erlendra adila samkvaemt 40. gr. EES-samningsins ma aldrei
byggja 4 rikisfangi - m.6.0. mismunun 4 grundvelli pjédernis er i andstédu vid
EES-samninginn. P4 ber vid takmorkun réttar samkvaemt EES-samningnum ad
gaeta medalthofs § hvivetna.

« [ nylegri akvordun eftirlitsstofnunar EFTA komst hiin ad peirri nidurstédu ad
norsk 16g, sem takmarka rétt adila til ad kaupa fasteignir i Noregi, faelu ekki {
sér brot gegn 40. gr. EES-samningsins. Naertaekast vaeri ad lita til norsks réttar
vardandi hugsanlegar takmarkanir sem innleiddar yrdu hér 4 landi.

! Um almenna umfjéllun 4 sdgulegum breytingum 4 réttinum a frjdlsu flaedi fjarmagns visast til
umfjéllunar C. Barnard, The Substantive Law of the EU - The Four Freedoms, Oxford University Press,
2013, bls. 579 og dfram, og K. Leanerts, European Union Law, Sweet & Maxwell 2011, bls. 285 og
dfram. Pess ber ad geta ad héfundur sidari békarinnar er varaforseti Evrépudémstélsins.
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C. Um sjénarmid og lagarok Stefins Mas Stefinssonar og Jens Hartvig Danielsen
5. bann 6. desember 2012 gafu Stefin M4r Stefinsson og Jens Hartvig Danielsen tut
alitsgerd til innanrikisraduneytisins vegna fyrirhugadrar breytingar raduneytisins a
logum og reglum er leitt gaetu til takmérkunar 4 rétti ,utlendinga” til ad fjarfesta i
fasteignum hér 4 landi.2

6. Hofundar pessa minnisblads eru sammala peim fjélmérgu sjonarmidum sem fram
koma { dlitsgerd Stefans Mas og Jens Hartvig og varda hefdbundin sjénarmid um efni
og inntak ESB-réttar og EES-réttar. Aftur & méti eru gerdar athugasemdir vid
tilkunaradferdir og margar af beim &lyktunum sem dregnar eru af peirra halfu, s.s.
bydingu sampykktar Maastricht sittmélans og ahrif gildistoku hans 4 rétt adila
samkveemt EES-rétti og hvada svigrim samningsadilar ad EES-samningnum njéta vid
takmérkun & rétti erlendra einstaklinga og logadila til ad kaupa fasteignir.

7. Hofundar bessa minnisblads telja ad ef sii adferdarfraedi sem 16gd er til grundvallar §
alitsgerd Stefns Mas og Jens Hartvig yrdi almennt notud, pegar réttindi og skyldur
samningsadila ad EES-samningnum yrdu dkvardadar, vaeri lj6st, ad bad fijorfrelsi sem
meelt er fyrir um i samningnum vaeri mun takmarkadra en pad hefur verid um 4rabil.
Af bessu leidir, ad mati héfunda, ad leggja beri adra nalgun til grundvallar pegar metid
er hversu mikid svigrim fsland nytur, sem samningsadili ad EES-samningnum, vid
takmdrkun 4 rétti einstaklinga og logadila til ad kaupa fasteignir hér 4 landi. bad leidir
b6 ekki pegar af peirri dstaedu til annarrar nidurstédu, sbr. nanar sidar.

8. Eins og rada ma af rékstudningi Evrépudémstélsins og EFTA démstélsins nalgast
umraddir démstdlar pau alitaefni sem peim ber ad leysa tir pannig ad metid er hvort
ad rettindi adila 4 markadi (e. individuals and economic operators) skerdist pegar
samningsriki sampykkja log og reglur sem ahrif hafa 4 hid svokallada fjorfrelsi. Visast {
pessu sambandi til t.d. nidurst6du EFTA démstélsins { Fekus Bank mali:3

Article 40 EEA prohibits restrictions between the Contracting Parties on the
movement of capital belonging to persons resident in EC or EFTA States, and
discrimination based on the nationality or the place of residence of natural or
legal persons or on the place where such capital is invested, That provision
confers a right upon individuals and economic operators to market access
(see, with regard to the free movement of services, Case E-1/03 EFTA
Surveillance Authority v Iceland, at paragraph 30).

2| beidni rdduneytisins er petta m.a. ordad svo: ,Der gnskes en redeggrelse for E@S-aftalens regler
om kapitalens frie beveegelighed og E@S-staters mulighed for at betinge udlaendinges investeringer
i fast ejendom af forudgdende tilladelse.”

3 Fokus Bank and The Norwegian State, EFTA Case E-1/04, para 25.
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9. Af pessu leidir ad pegar metid er hvort ad 16g og reglur samningsadila ad takmarki
rétt adila til ad flytja fijarmagn 4 grundvelli 40. gr. EES-samningsins fra einu
samningsriki til annars, hvort heldur sem pad er vegna nytingar 4 hinum pattum
fiorfrelsisins eda ekki, s.s. vegna kaupa 4 fasteign, pa verdur metid hvort ad réttur
einstaklinga og I6gadila eins og hann er afmarkadur i EES-samningnum sé skertur. |
pvi sambandi hefur minni pydingu hvort og ad hvada leyti einstakir samningsadilar ad
EES-samningnum skuldbundu sig ad pjédarétti ad teknu tillit til efnis einstakra
stofnsattmala ESB, likt og alitsgerd Stefins Mas og Jens Hartvig byggir ad mestu leyti 4.
Byggir pessi afstada okkar 4 démafordeemum EFTA démstélsins.

10. EFTA démstollinn hefur ftrekad visad til pessa réttar einstaklinga og 16gadila pegar
fiallad hefur verid um einstaka peetti fjérfrelsisins. Pessu til vidbétar hefur démstéllinn
lagt aherslu 4 raunverulegan rétt bessara adila (e. right to market access) til ad nyta
sér pau réttindi sem skilgreind eru i EES-samningnum. | einu mali, Pdimi Sigmarsson
gegn Sedlabanka [slands, var fjallad um rétt til ad notfera sér pennan rétt. Malid
vardadi rétt islensks rikisborgara til ad flytja islenskar krénur, sem keyptar voru
erlendis, til ad greida inn 4 l4n rikisborgarans 4 fslandi. { forsendum déms EFTA
domstdlsins sagdi m.a. hvad petta vardar:

JArticle 40 EEA prohibits restrictions between the Contracting Parties on the
mavement of capital belonging to persons resident in the EEA, and
discrimination based on the nationality or the place of residence of natural
or legal persons or on the place where such capital is invested. It is settled
case-law that this Article confers a_right upon individuals and economic
operators to market_access (see Cases E-1/04 Fokus Bank [2004] EFTA Ct.
Rep. 11, paragraph 25, and E-10/04 Piazza [2005] EFTA Ct. Rep. 76,
paragraph 32).*

11. Samkveaemt pessu er ljést ad pegar metid er hvort ad 16g og reglur samningsadila
takmarki rétt adila samkvaemt 40. gr. EES-samningsins, hvort heldur sem pad er vegna
nytingar 4 hinum pattum fjérfrelsisins eda ekki, pd4 verdur metid hvort ad
raunverulegur réttur sé skertur. | pvi sambandi skiptir minna mali lagataeknileg
greining a pvi hvert efni 40. gr. EES-samningsins megi teljast, likt og Alitsgerd Stefans
Mas og Jens Hartvig byggir 4, b.4. m ad teknu tillit til pess hvort ad Evrépud 6mstéllinn
hafi talid tilskipun 88/261/EEC hafa haft bein réttardhrif og pa ad hvada leyti
mismunandi ordalag stofnsattmala Evrépusambandsins hafi verid fyrir og eftir
sampykkt Maastricht sattmalans.

4 PAlmi Sigmarsson gegn Sedlabanka islands, EFTA Case E-3/11, para 29.
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12. { fyrrnefndri alitsgerd Stefins Mas og Jens Hartvig er 16g0 umtalsverd ahersla 4 ad
gera verdi greinarmun & pvi hvada reglur gildi, um rétt erlendra adila til ad kaupa
fasteignir hér & landi, eftir pvi hvort 1itid sé til démaframkveemdar Evrépudémstolsins
fyrir eda eftir sampykkt Maastricht sattmalans. { bvi sambandi er logd 4 bad adhersla ad
meginregla EES-samningsins um frjalst fledi fjArmagns sé efnislega hin sama og eldri
regla stofnsittmala ESB fyrir sampykkt Maastricht sdttmdlans, p.e. fyrir upptoku nanari
samruna milli adildarrikja ESB & svidi gjaldeyrismala og upptéku sameiginlegs
gialdmidils, Er komist ad peirri nidurstédu med visan til démaframkvaemdar Evrépu-
domstélsins fyrir og eftir gildistoku Maastricht sittmalans ad ekki sé til stadar
sjalfstaedur réttur 4 grundvelli 40. gr. EES-samningsins fyrir erlenda adila til ad kaupa
fasteign hér 4 landi.

13. Hofundar pessa minnisblads telja pessa nidurst6du préfessoranna byggja um of 4
beirri stadreynd ad Maastricht sattmalinn hafi haft i for med sér breytingar & pvi
akveedi ESB sem gilti um frjals fleedi fjarmagns og ennfremur hvada ahrif bessi
breyting hafdi 4 samruna og/eda samstarf adildarrikja Evrépusambandsins. A8 okkar
mati ber pess { stad ad leggja dherslu 4 ad med sampykkt Maastricht sattmalans
breyttist bad ordalag { stofnsattmalum ESB sem gilti um frjalst flaedi fjairmagns pannig
ad eftir sattmdalabreytinguna liktist pad mun meira ordalagi EES-samningsins um
frjalst flaedi fjarmagns. [ Ospelt malinu fjalladi Evrépudémstdllinn um bad atridi, hvort
40. gr. EES-samningsins og eldra akvaedi stofnsattmala ESB, sem nt er 63. gr. Lissabon
sattmalans, veeru efnislega samhljéda:

Article 40 of and Annex XII to the EEA Agreement are applicable to the dispute
in the main proceedings which relates to a transaction between nationals of
States party to that Agreement. The Court may give an interpretation of them
where a reference is made by a court of a Member State with regard to the
cope within that State of an agreement which forms an integral part of the
Community legal system [...].

However, it is apparent from those provisions that the rules laid down in them
prohibiting restrictions on the movement of capital and discrimination, so far
as concerns relations between the States party to the FEA Agreement,
irrespective of whether they are members of the Community or members of

EFTA, are_identical to those under Community law with regard to relations

between the Member States. [...].

Furthermore, one of the principal aim of the EEA Agreement is to provide for
the fullest possible realization of the free movement of goods, persons, services
and capital within the whole European Economic Area, so that the internal
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market established within the European Union is extended to the EFTA States.
From that angle, several provisions of the abovementioned Agreement are
intended to ensure, as uniform an interpretation as possible thereof
throughout the EEA (see Opinion 1/92 [1993] ECR 1-2821). It is for the Court,

in that context, to ensure that the rules of the EEA Agreement which are
identical in substance to those of the Treaty are interpreted uniformly within

the Member States.

Accordingly, the answer to the first question must be that rules such as those
laid down by the VGVG making transactions relating to agricultural and
forestry plots subject to administrative controls must, where a transaction is in
issue between nationals of States party to the EEA Agreement, be assessed in
the fight of Article 40 of and Annex XII to the aforementioned Agreement,
which are provisions possessing the same legal scope as that of Article 73b of
the Treaty, which is identical in substance.’

14, Af framansdgdu leidir ad ekki ber einungis ad horfa til pess ad 63. gr. Lissabon-
sattmalans breyttist eftir sampykkt Maastricht sittmalans, heldur Avada breyting vard
a efni dkvaedisins vid sampykkt Maastricht sattmaélans. Eins og rada ma af
framangreindum rékstudningi Evrépudémstélsins pa er efni 40. gr. EES-samningsins
og 63. gr. Lissabonsattmalans enn efnislega samhljéda pratt fyrir pa ordalagsbreytingu
sem atti sér stad med sampykkt Maastricht sattmalans.

15. Af pessum s6kum verdur ad telja ad umtalsverdar likur séu 4 pvi ad EFTA
domstollinn muni taka tillit til ddma Evrépudémstélsins begar metid verdur hvort ad
takmarkanir 4 rétti erlendra adila til ad kaupa fasteignir hér landi og hugsanlega
innleiddar verda brjoti gegn 40. gr. EES-samningsins og eftir atvikum 43. gr. sama
samnings. Pessi afstada mun byggja a ordalagi 40. gr. EES-samningsins, og eftir
atvikum 63. gr. Lissabonsattmdlans eins og hin hefur verid tdlkud i démum
Evropudémstélsins, p.m.t. { démum eftir gildistoku Maastricht sattmdlans, svo og 43.
og 65. gr. sbmu samninga ad breyttu breytanda. bessi afstada okkar, ad byggja 4
ordalagi EES-samningsins annars vegar og Lissabon samningsins hins vegar,
grundvallast 4 tilhneigingu badi EFTA démstélsins og Evrépudémstélsins til ad gera
slikt hid sama pegar alitamadl risa um raunveruleg réttarahrif EES-réttar og ESB-réttar
{ einstékum malum. A pad ekki sist vid pegar samningsadilar ad EES-samningnum eda
adildarriki ad ESB innleida reglur sem @tladar eru til pess ad takmarka beint eda
obeint rétt einstaklinga og logadila til ad nyta sér hid svokallad fjorfrelsi.

5C-452/01, Ospelt and Schldssle Weissenberg, ECR 1-9785, paras 27-29 og 32.



Juris

16. Pessi til vidbdtar er rétt ad visa til tveggja samningsakveeda sem taka til bess
hvernig farid skuli med déma Evrépudémstélsins sem kvednir voru upp fyrir og eftir
undirritunardag EES-samningsins. | 6. gr. EES-samningsins segir ad med fyrirvara um
préun démsirlausna Evrépudémstélsins { framtidinni pa beri vid framkvaemd og
beitingu dkvseda samningsins ad tiilka pau til samraemis vid déma Evrépudémstélsins
sem mali skipta og kvednir hafa verid upp fyrir undirritunardag EES-samningsins ad
pvi tilskildu a8 bau séu efnislega samhlj6da samsvarandi reglum { stofnsattmalum
Evrépusambandsins. Pa segir { 2. mgr. 3. gr. samnings milli EFTA-rikjanna um stofnun
eftirlitsstofnunar og démstéls ad vid talkun og beitingu EES-samningsins og nefnds
samnings skuli eftirlitsstofnun EFTA og EFTA-démstéllinn taka tilhlydilegt tillit til
peirra meginreglna sem malt er fyrir um { viskomandi démum Evrépudomstolsins
sem kvednir eru upp eftir undirritunardag EES-samningsins og varda tulkun
stofnsattmala ESB.6 [ framkvamd hefur EFTA démstéllinn skilyrt pennan greinarmun
og forseti EFTA démstélsins hefur i fraedigrein talid hann fyrst og fremst hafa politiskt
gildi: ,In the EFTA Court’s practice, the politically important distinction between old
and new case-law has largely been qualified.“” Hafa bessar stofnanir fylgt eftir pessum
dkvaedum og byggt dkvardanir sinar 4 démum Evrépudémstélsins sem tilkad hafa
akvaedi stofnsattmala Evrépusambandsins og gerdum settum 4 grundvelli peirra eftir
gildistoku Lissabonsattmalans.®

17. Héfundar minnisblads benda 4 a8 badi EFTA démstéllinn og Evrépudémstéllinn
hafa { reynd hafnad tlilkunaradferdum & bord vid peer sem liggja til grundvallar
alitsgerd Stefans Mas og Jens Hartvig. Pannig hafa stjérnvéld adildarrikjanna idulega
telft fram svipudum rékum, p.e. ad greinarmunur 4 markmidi og gildissvidi EES-
samningsins og stofnsdttmaéla Evrépusambandsins standi { vegi pess ad unnt sé ad
tilka EES-samninginn { samraemi vid markmi® hans um einsleitni. Pessu hefur EFTA
domst6llinn alfarid hafnad. Til ad mynda hefur démstéllinn sérstaklega tekid fram ad
meginreglan um einsleitni leidi til pess ad ldglikur eru fyrir ad akvaedi sem eru
efnislega samhlj6da { EES-samningnum og stofnsattmala ESB skuli tilkud og skyrd

6 5ja S. Norberg, K. Hékborg, M. Johansson, D. Eliasson og L. Dedichen, EEA Law - A Commentary on
the EEA Agreement, Fritzes 1993, bls. 189-193. Umfjéllun héfunda bokarinnar, sem allir stérfudu
sem logfredingar hjd EFTA vid samningu EES-samningsins, gefur til kynna ad démar Evrépudém-
stélsins sem uppkvednir voru eftir undirritun EES-samningsins hafi ekki sfdur bydingu en démar
sem uppkvednir voru fyrir undirritun samningsins.

7 5j4 Carl Baudenbacher, The EFTA Court and Court of Justice of the European Union: Coming in Parts
but Winning Together, Asser Press, bls. 187.

8 §ja t.d. &kvordun eftirlitsstofnunar EFTA, dags. 11. jilf 2012, um a3 fella nidur mal nr, 67812 og
68826 vegna kvortunar & hendur Noregi um ad erlendum rikisborgunum sé mismunad vid kaup a
fasteignum { Noregi og réttur peirra samkvaemt 40, gr. EES-samningsins pbannig takmarkadur. I
akvordun sinni visar eftirlitsstofnunin til fislmargra déma Evrépudémstélsins sem fjalla m.a. um
frjalst fledi fjarmagns eftir sampykkt Maastricht sittmélans. Um akvérdunina verdur fjallad sidar.
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med sams konar hztti,? Evropudomstéllinn hefur komist ad sému nidurstédu og tekid
sérstaklega fram ad badi Evropudéomstéllinn og EFTA démstéllinn hafi vidurkennt
bérfina & ad tryggja ad efnislega samhlj6da dkvaedi skuli skyrd med sama hzetti.1?

18. [ framkveemd hefur EFTA démstéllinn byggt 4 sému tdlkunaradferdum og
Evrépudémstéllinn, p.e. markmidstilkun bar sem framsaekin tilkun (e. dynamic
interpretation) kemur fyllilega til greina, { stad beirrar lagataeknilegu nidlgunar sem
l6gd er til grundvallar { Alitsgerd professoranna tveggja. Forseti EFTA démstélsins
hefur lyst bessu svo: ,..Special consideration is given to effet utile, and dynamic
interpretation, i.e. judicial lawmaking, is not ruled out. In practice the EFTA Court
follows the same methods of interpretation as the ECJ. [n Case E-4/04 Pedicel, it found
that the fundamental goal of creating dynamic and homogeneous EEA may make a
dynamic interpretation of EEA law necessary. In other cases, it held that EEA law must
be interpreted in view of its effectiveness.“11

19. Af 6llu framangreindu leidir ad beita skal markmidstilkun en ekki lagataknilegri
og taka ber tillit til démaframkveemdar Evrépudémstélsins vid mat 4 efni og inntaki
40. gr. EES-samningsins pegar akvardad er hvort og ad hvada marki samningsadilar ad
EES-samningnum geta takmarkad rétt erlendra einstaklinga og l6gadila til ad kaupa
fasteignir hér 4 landi, ad pvi marki sem pad kann ad falla undir rétt peirra til ad flytja
fjarmagn i skilningi 40. gr. EES-samningsins.

D. Almennt um réttinn til fjarmagnsflutninga skv. 40. gr. EES-samningsins

20. { 40. gr. EES-samningsins er malt fyrir um eina meginreglu fjérfrelsisins, ndnar
tiltekid meginregluna um frjalst flaedi fjarmagns, en htun er svohljédandi:

«Innan ramma dkvaeda samnings pessa skulu engin hdéft vera milli
samningsadila d flutningum fjdrmagns [ eigu peirra sem busettir eru [
adildarrikjum EB eda EFTA-rikjum né nokkur mismunun, byggd ¢ rikisfangi
eda busetu adila eda pvi hvar féd er notad til fidrfestingar. [ XII. vidauka eru
naudsynleg dkvazdi vardandi framkvaemd pessarar greinar.”

21. Likt og pegar hefur komid fram pa ber vid skyringu pessa akvaedis ad taka tillit til
déma Evropudémstdlsins, um sambaerilegt dkvaedi { Lissabon sattmalanum, pegar efni

9 Sjd mal E-2/06, EFTA Surveillance Authority v. Norway, 59. mgr.:“[t}he principle of homogeneity
enshrined in the EEA Agreement leads to a presumption that provisions identically framed [..]. are
to be constued in the same way.”

10 §ja Case C-268/02 Bellio Fratelli, 34. mgr.:"both the Court and the EFTA Court have recognised
the need to ensure that the rules of the EEA Agreement which are identical in substance to those of
the Treaty are to be interpreted uniformly.”

11 §ja Carl Baudenbacher, sbr. nedanméalsgrein 7, bls, 197.
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og inntak dkveedisins er dkvardad. Af démaframkvaemd Evrépudémstélsins er ljst ad
démstdllinn hefur itrekad komist ad peirri nidurstédu ad unnt sé ad takmarka frjalst
fledi fjirmagns & grundvelli undantekninga sem upp eru taldar { 65. gr. Lissabon
sattmalans annars vegar og almannahagsmuna hins vegar (e. overriding requirements
of the general interest). Pannig er lj6st ad pratt fyrir ad dkveedid meeli fyrir um ad
engin hoft skuli vera milli samningsadila & flutningum fjarmagns pa hafa samnings-
adilar ad EES-samningnum svigram til ad setja l6g og reglur sem takmarka betta frelsi.

22. Eitt fyrsta mélid par sem reyndi & svigrim adildarrikja til ad takmarka rétt
erlendra adila til ad kaupa fasteignir vardadi jardakaup 4 irlandi. { Fearon malinu var
fiallad um béd &kvérdun enskra rikisborgara ad kaupa jord 4 frlandi, en sérstakt irskt
félag var stofnad af peirra halfu { peim tilgangi. Sérstik nefnd, sem hafdi pad hlutverk
ad fjalla um jardakaup, hafnadi pvi ad kaupin gengu eftir med visan til pess ad ensku
rikisborgararnir vaeru ekki busettir 4 {rlandi likt og frsk 16g gerdu kréfu til. [ démi
Evropuddémstélsins sagdi eftirfarandi um pad hvort heimilt vaeri ad gera slika kréfu:

The question raised by the Supreme Court of Ireland seeks to ascertain,
however, whether, having regard to the rules laid down in the Treaty,
nationals of other Member States who have exercised their right of
establishment in Ireland under Article 52 of the Treaty by participating in the
formation of a company within the meaning of Article 58 of the Treaty can be
required to meet a residence requirement.

That question must be answered in the affirmative if the obligation to reside
on or near land is imposed by a Member State, within the framework of
legislation concerning the ownership of rural land which is intended to achieve
the objectives set out above, both on its own nationals and on those of the
other Member States and is applied to them equally. A residence requirement
so delimited does not in fact amount to discrimination which might be found
to offend against Article 52 of the Treaty.

The reply to the question put to the Court by the Supreme Court of Ireland
must therefore be that Article 52 of the Treaty does not prohibit a Member
State from making exemption from compulsory acquisition measures adopted
under legislation governing the ownership of rural land subject to a
requirement that nationals of other Member States who have taken part in the
formation of a land-owning company reside on or near the land, if that
residence requirement also applies to nationals of that Member State and if
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the powers of the compulsory acquisition are exercised in a discriminatory
manner.12

23. Einstoék adildarriki hafa { landsrétti sinum innleitt mismunandi skilyrdi sem
uppfylla barf vegna jardakaupa eftir pvi hvort ad peirra eigin rikisborgarar eda
erlendir rikisborgarar eigi f hlut. f Konle malinu reyndi m.a. 4 petta og hvort ad heimild
veeri fyrir setningu mismunandi skilyrda eftir pvi hvort kaupandinn veeri rikisborgari
pess rikis sem skilyrdin setti eda rikisborgari annars adildarrikis ESB. Démstéllinn
hafnadi alfarid pvi ad slikt fyrirkomulag staedist bandalagsrétt og taldi ad ef vaegari
skilyrai giitu um eigin rikisborgara adildarrikis pa vaeri pad stadfesting pess ad unnt
veeri ad nd settu markmidi med vaegari heetti, [ dominum var ennfremur tekid skyrt
fram ad kaup 4 fasteignum veeru samofin rétti 4 frjalsu flaedi fjairmagns. [ forsendum
doémsins sagdi m.a. um petta atridi:

[I]t is common ground that national legislation on the acquisition of land must
comply with the provisions of the Treaty on freedom of establishment for
nationals of Member States and the free movement of capital. The Court has
already held that, as is apparent from Article 54(2) of the Treaty, the right to
acquire, use or dispose of immovable property on the territory of another
Member State is the corollary of freedom of establishment [...]. As for capital
movements, they include investments in real estate on the territory of a
Member State by non-residents, as is clear from the nomenclature of capital
movements set out in Annex [ to Council Directive 88/361/EEC of 24 June 1988
for the implementation of Article 67 of the Treaty [...].

Accordingly, a procedure of prior authorization, such as that under the TGVG
1996, which entails, by its very purpose, a restriction on the free movement of
capital, can be regarded as compatible with Article 73b of the Treaty only on
certain conditions.

In that regard, to the extent that a Member State can justify its requirement of
prior authorization by relying on a town and country planning objective such
as maintaining, in the general interest, a permanent population and an
economic activity independent of the tourist sector in certain regions, the
restrictive measure inherent in such a requirement can be accepted only if it is
not applied in a discriminatory manner and if the same result cannot be
achieved by other less restrictive procedures.'3

12C-182/83 Fearon ECR 1-3678, paras 9-11.
13C-302/97 Konle ECRI-3122, paras 22, 39-40.
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24. Ef adildarriki vilja undanskilja einstdk sva0i & grundvelli sérstakra sjénarmida pa
parf ad koma fram rékstudd afstada af peirra hélfu sem réttletir ad mismunandi
reglur gildi & mismunandi svaedum sem geetu haft takmarkandi &hrif 4 rétt erlendra
rikisborgara pegar keyptar eru fasteignir. [ Albore malinu reyndi m.a. 4 petta atridi.
Tveir pyskir rikisborgarar keyptu fasteign 4 Italiu, en skraningu eignafserslunnar var
hafnad & peim grundvelli ad fasteignin vaeri nalaegt herst6d. Vid nanari skodun kom i
liés ad pau log sem takmorkudu rétt adila til ad kaupa fasteignir i tilteknum lands-
hlutum undanskildu einungis italska rikisborgara fra gildissvidi peirra. 1 forsendum
Evrépudémstélsins var komist ad peirri nidurstédu ad i bessu faelist mismunun. |
nidurstédu démsins var tekid fram ad adildarriki pyrftu ad hafa svigrim til ad gaeta
bjédardryggis en par sagdi eftirfarandi um mikilvaegi pessa ad efnislegt mat leegi fyrir
begar adildarriki takmoérkudu jardakaup 4 tilteknum svaedum:

In that regard, a mere reference to the requirements of defence of the nationai
territory, where the situation of the Member State concerned does not fall
within the scope of Article 224 of the EC Treaty (now Article 297 EC), cannot
suffice to justify discrimination on grounds of nationality against nationals of
other Member States regarding access to immovable property on all or part of
the national territory of the first state.

The position would be different only if it were demonstrated, for each area to
which the restriction applies, that non-discriminatory treatment of the
nationals of all the Member States would expose the military interests of the
Member State concerned to real, specific and serious risk which could not be
countered by less restrictive measures.!*

25. { sidari démum sinum hefur Evrépudémstéllinn komist ad peirri nidurstédu ad
regluverk, sem gerir rad fyrir pvi ad opinbert leyfi purfi til handa EES-rikisborgunum
og ESB-rikisborgunum pannig ad peir geti nytt sér rétt sinn samkvamt 40. gr. EES-
samningsins (63. gr. Lissabon sattmalans) og keypt fasteign i samningsriki EES eda
adildarriki ESB, sé almennt talid of ipyngjandi. I pvi sambandi hefur démstéllinn lagt
dherslu 4 ad regluverk sem byggir a tilkynningu kaupanda sé til pess fallid ad na sama
markmidi en b6 4n bess ad brjéta gegn medalhéfsreglu bandalagsréttar. { Reisch
malinu var petta alitamdl tekid til umfj6llunar. Austurriskir adilar keyptu fasteignir {
nagrenni Salzborgar, en austurrisk 1og gerdu rad fyrir pvi ad pessir adilar tilkynntu um
kaupin til sérstakrar stofnunar sem purfti, ef sérstok astaeda var til, ad sampykkja

14C-423/98 Albore ECR I-5995, paras 21-22.
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kaupsamninginn.’s [ forsendum démsins var komist ad beirri nidurst6du ad sa hluti
austurrisku laganna, sem gerdi rad fyrir ad tilkynnt veeri um vidskiptin feli ekki { sér
brot gegn frjlsu fleedi fjsrmagns, 4 medan ad s4 hluti austurrisku laganna, sem gerdi
rad fyrir pvi ad sampykki austurriskra stjérnvalda vaeri naudsynlegt gildisskilyrai,
bryti gegn 63. gr. Lissabon sattmadlans. [ forsendum démsins sagdi um fyrra atridia:

It is not in dispute that those measures, by laying down a procedure of prior
notification/authorization for the acquisition of immovable property, restrict,
by their very purpose, the free movement of capital (see, to that effect Konle,
cited above, paragraph 39).

Such restrictions may nevertheless be permitted if the national rules pursue, in
a non-discriminatory way, an objective in the public interest and if they
observe the principle of proportionality, that is if the same result could not be
achieved by other less restrictive means.

As regards the first requirement, it is apparent from paragraph 40 of the Konle
Jjudgment, cited above, that restrictions on the establishment of secondary
residences in a specific geographical area, which a Member State imposes in
order to maintain, for regional planning purposes, a permanent population
and an economic activity independent of the tourist sector, may be regarded as
contributing to an objective in the public interest. That finding can only be
strengthened by the other concerns which may underly those same measures,
such as protection of the environment [...].

As regards the second requirement, the Court held, in paragraphs 44 to 48 of
the Konle judgment, cited above that a requirement of declaration prior to the
purchase of building plots, coupled with the possibility of penalties for breach
of the agreed declaration, for regional planning purposes, did comply with
Community law [...].

26. { forsendum démsins sagdi aftur 4 méti um seinna atridid:

15 Pad athugast ad leitad var fordrskurdar Evropudémstdlsins pratt fyrir ad malid vardadi ekki
flutnings fjadrmagns milli adildarrikja ESB, en pad er almennt skilyrdi fyrir pvi ad meginreglur ESB-
réttar komi til skodunar. Evrépudémstollinn taldi ad pratt fyrir ad fasteignakaupin lytu einungis ad
vidskiptum innan eins adildarrikis ESB bd geti démstéllinn samt sem &dur tekid malid til
medferdar enda attu sému vidmid vid og pegar kaupandi veeri erlendur adili. Sj4 nanar Joined
Cases C-515/99, C-519/99 to C-524/99 and C-526/99 to C-540/99 Reisch ECR I-2192, paras 21 og
24-27.
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As regards the procedure of prior authorization before the Grundverkehrs-
landeskommission, by contrast, the Court has already held that restrictions on
the free movement of capital resulting from the requirement of prior
authorization were able to be eliminated by means of an appropriate
notification system without thereby detracting from the effective pursuit of the
aims of those rules [...].

in the main proceedings, given the opportunity for supervision which the prior
notification scheme affords to the public authority, the existence of criminal
sanctions and a specific action for annulment which may be brought before
the national court should the project carried out fail to comply with the initial
declaration, the prior authorization procedure, which [...] may alone initiate
on the basis of mere presumptions, cannot be regarded as a measure which is
strictly indispensable to prevent infringements of the legislation in issue in the
main proceedings in respect of secondary residences. This is all the more so
given that the competent authorities may make the grant of prior
authorization subject to requirements on which the [law] does not impose any
substantive, and require the acquirer of title to provide security up to the value

of the property.

The provision of the [law] relating to the prior authorization procedure before
the Grundverkehrslandeskomission therefore go beyond both that which is
necessary to achieve the chosen regional planning objective and the measures
which Member States are entitled to take, as set our in Article 58(1)(b) EC, to
prevent infringements of their laws and regulations.16

27. Evrépudémstélinn hefur lagt ofangreind sjénarmid til grundvallar { sidari démum.
Par hefur hann ekki ttilokad ad unnt sé ad gera sampykki opinbers stjérnvalds ad
skilyrdi fyrir gildi fasteignakaupa, en pa einungis ad dkvednum skilyrdum fullnaegdum.

[ Salzmann mélinu sem ennfremur vardadi fasteignakaup i nagrenni Salzborgar i
Austurriki komst démurinn svo ad ordi hvad petta vardar:

Although the wording of Paragraph 8(3) of the VGVG does not establish any
formal discrimination between Austrian nationals and nationals of the other
Member States of the European Union or the EEA, the prior authorisation
procedure which it introduces restricts, by its very purpose, the free movement
of capital (see, to that effect, Reisch, paragraph 32). That procedure therefore

16 Joined Cases C-515/99, C-519/99 to €-524/99 and C-526/99 to C-540/99 Reisch ECR 1-2192,
paras 32-39.
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falls within the scope of the prohibition laid down in Article 73b(1) of the
Treaty.

Such a measure may nevertheless be permitted, provided that it pursues an
objective in the public interest, is applied in a non-discriminatory way and
observes the principle of proportionality, that is to say, is appropriate for
ensuring that the aim pursued is achieved and does not go beyond what is
necessary for that purpose (Konle, paragraph 40; Case C-390/99 Canal
Satélite Digital [2002] ECR I-607, paragraph 33, and Reisch, paragraph 33).

[I]t is settled case-law that restrictions on the establishment of secondary
residences in a specific geographical are, which a Member State imposes in
order to maintain, for town and country planning purposes, a permanent
population and an economic activity independent of the tourist sector, may be
regarded as contributing to an objective in the public interest.

[

It must be acknowledged, in that regard, that a procedure simply involving a
declaration is not necessarily sufficient to enable the aim pursued by the public
authority by recourse to a prior authorization procedure to be achieved
(Konle, paragraph 46).17

28. 1 Ospelt malinu reyndi 4 pad hvort ad rikisborgari fra Liechtenstein, sem var
eigandi lands i Vorarlberg { Austurriki, gaeti afsalad landareign sinni til sjalfseignar-
stofnunar (e. foundation) sem hann sjdlfur hafdi stofnad. Tilgangurinn med pessum
16ggerningi var ad koma { veg fyrir ad landareignin erfdist eftir andlat rikisborgarans
0g ad eignarrétturinn dreifdist pannig 4 marga einstaklinga. Hid afsala féll undir
austurrisk l6g sem var =tlad ad halda dkvednum jérdum i landbtinadarnotum og
tryggja ad tiltekin landbilinadarstarfsemi veeri til stadar 4 dkvednum landssvaedum.
Stjérnvéld { Vorarlberg synjudu um leyfi fyrir pvi ad afsalsgerningurinn gengi eftir
med visan til pess ad ekki keemi fram 1 tilgangi sjalfseignarstofnunarinnar ad hin raki
landareignir i landblnadarnotum. Démurinn fjalladi { Iéngum mali um fyrri déma sina
og bau malefnalegu sjéonarmid sem naudsynlegt veeri ad grundvalla landslég 4 til ad
ekki yrdi brotid gegn 63. gr. Lissabonsattmalans. [ forsendum démsins sagdi m.a.:

By its second question, the referring court asks whether Articles [...] of the
Treaty preclude a system of prior authorization such as that established by the
VGVG for transactions involving agricultural land,

17 Case C-300/01 Salzmann ECR 1-4922, paras 41-43 og 46.
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Measures such as those in issue in the main proceedings which entail, by their
very purpose, a restriction on the free movement of capital ( see, to that effect
Konle, [...] paragraph 39) may nevertheless be permitted provided that, first,
they pursue in a no-discriminatory way an objective in the public interest and,
secondly, they are appropriate for ensuring that the aim pursued is achieved
and do not go beyond what is necessary for that purpose (see, to that effect,
Konle, paragraph 40, and Salzmann, paragraph 42). Furthermore, where the
granting of prior authorization is concerned, such measures must be based on
objective criteria which are known in advance and which allow all persons
affected by a restrictice measure of that type to have a legal remedy available
to them (see, to that effect, Case 205/99 Analir and Others [2001] ECR [-1271,
paragraph 38).

First, as regards the condition as to nen-discrimination, it is clear from
Paragraph 3 of VGVG that the rules on the acquisition of land by foreigners do
not apply, ‘in so far as such is clearly required by the law of the European
Union’, to ‘persons and companies carrying out ... investments in immovable
property and other transactions involving the free movement of capital’. [...]

On the other hand, as regards the requirement as to residence laid down in
Paragraph 5(1)(a} of the VGVG, it is not disputed that it was established
within the framework of legislation concerning the ownership of agricultural
land which is intended to achieve the specific objectives of preserving
agricultural communities and viable farms. Contrary to claims of Ms Ospelt
and the Foundation, it does not make any distinction between its own
nationals and nationals of other Member States of the Community or, more
broadly, of States party to the EEA Agreement. It is therefore not, a priori,
discriminatory in nature (see, to that effect, Fearon...).

Secondly, so far as concerns the condition as to the aims of the national
measure at issue, there is no doubt that the VGVG pursues public-interest
objectives which are such as to justify restrictions on the free movement of
capital.

First, preserving agricultural communities, maintaining a distribution of land
ownership which allows the development of viable farms and sympathetic
management of green spaces and the countryside as well as encouraging a
reasonable use of the available land by resisting pressure on land, and
preventing natural disasters are social objectives.

15
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Secondly, [...] those objectives are consistent with the objectives of the common
agricultural policy which, according to Article 39(1)(b) of the EC Treaty |[...]
aims ‘to ensure a fair standard of living for the agricultural community’ in the
working-out of which [...] account must be taken ‘of the particular nature of
agricultural activity, which results from the social structure of agriculture and
from structural and natural disparities between the various agricultural
regions’

Thirdly, so far as concerns the condition as to proportienality, it must be borne
In mind that a system of prior authorisation may, in certain circumstances, be
necessary and proportionate to the aims pursued, if the same objective cannot
be attained by less restrictive means, in particular by a system of declarations

[...].18

29. [ sidasta malinu sem hefur hér bydingu, p.e. { hinu svokallada Festersen méli, komst
domstéllinn aftur & méti ad peirri nidurstodu ad krafa Danmerkur um ad byskur
rikisborgari, sem keypt hafdi fasteign i Danmérku, flytti 16gheimili sitt til landar-
eignarinnar sem hann haf®i fest kaup 4, fzli { sér of ipyngjandi takmérkun og bryti pvi
gegn rétti hans til ad kaupa sér fasteign { Danmérku og pbar med nyta rétt sinn
samkvaemt 63. gr. Lissabonsattmaélans. [ forsendum démsins var m.a. fjallad um ad
skilyrdi danskra laga um ad 16gheimili yrdi flutt var ekki fylgt eftir med kréfu um ad
jordin yrai rektud og f landblinadarnotum. Um betta sagdi:

As regards whether the national measure at issue in the main proceedings is
appropriate, it must be observed that it contains only a residence requirement
and is not coupled, for an acquirer of an agricultural property of less than 30
hectares, with a requirement to farm the property personally. Such a measure
thus does not appear, in itself, to ensure the attainment of the alleged objective
seeking to preserve the traditional form of farming by owner-occupiers.1®

30. Med visan m.a. til bessa rokstudnings var malatilbiinadi Danmerkur hafnad {
malinu og talid ad ekki veeri unnt ad gera Festersen fjarsekt eftir ad i ljés kom ad hann
hafdi ekki flutt l6gheimili sitt til Danmerkur innan tilskilins tima og fullnaegt pannig
askilnadi danskra stjérnvalda sem byggdust 4 donskum 16gum.

18 Case C-452/01 Ospelt ECR 1-9785, paras 33-35 and 37-41.
19 Case C-370/05 Festersen ECR I-1144, paras 30.
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E. Um svigrum islenska rikisins til ad takmarka fasteignakaup erlendra adila

31. Af peirri démaframkveemd Evrépudémstélsins sem hefur verid reifud er ljést ad
samningsadilar ad EES-samningnum og adildarriki ESB hafa svigram til ad takmarka
fasteignakaup erlendra adila sem eru rikisborgarar eda hafa légheimili i 66ru
samningsriki EES-samningsins eda adildarriki ESB. Ohett er ad fullyrda ad
umdeilanlegt er hversu vidtaekar dlyktanir megi draga af démaframkvaemdinni, ekki
sist 1 Ijési bess ad hin kemur fram 4 I6ngum tima. Svo eitt deemi sé tekid ba taldi
Evrépudémstéllinn { fyrsta démi sinum um fasteignakaup erlendra adila adildarriki
heimilt ad gera busetu ad skilyrdi fyrir fasteignakaupunum, 4 medan sidasti démur
domstdlsins taldi petta brjéta gegn 63. gr. Lissabon sattmalans.20

32. Pratt fyrir ad hinir fjélmorgu démar Evrépudémstdlsins kunni vid fyrstu syn ad
teljast misvisandi er pad mat hofunda minnisbladisins ad unnt sé ad finna par
meginreglur sem stydjast beri vid begar metid er hvert svigriim islenska rikisins sé til
ad takmarka rétt erlendra einstaklinga og 16gadila til ad kaupa fasteignir hér 4 landi.
Verdur nu gerd grein fyrir pessum sjénarmidum hér { framhaldi.

a) Takmérkun verdur d byggja d EES-samningnum eda almannahagsmunum

33. Almennt m4 fullyrda, ad teknu tilliti til domaframkvaemdar Evrépudémstélsins ad
fslenska rikid getur takmarkad rétt erlenda adila til ad kaupa fasteignir 4 slandi. { ljosi
bess ad umraedd takmérkun felur { sér fravik fra 40. gr. EES-samningsins p4 er unnt ad
byggja takmérkunina 4 tveimur stodum - annars vegar 4 undantekningarreghum 43. gr.
EES-samningsins eda hins vegar 4 sjénarmidum sem byggja 4 almannahagsmunum.
Hvad sidast nefndu takmérkunina vardar hefur EFTA démstéllinn i framkvaemd tryggt
lagalega einsleitni milli EES-samningsins og stofnsattmala Evrépusambandsins med
déomafordeemum sinum. Forseti démstélsins lysir pessu svo i adur tilvisadri
freedigrein: ,To give an example, the EFTA Court stated in in Case E-10/05 Piazza that
the homogeneity principle also applies where the question of justification of
restrictions on the free movement of capital arises. Although the EEA Agreement does
not contain a provision mirroring Article 65 TFEU (ex Article 56 EC), the Court held
that national rules restricting the free movement of capital in the EEA may be justified
on grounds such as those stipulated in Article 56 EC or on considerations of overriding
public interest.“21

20Sja her Fearon malid, C-182/83 Fearon ECR [-3678, paras 9-11, en par var [rlandi talid heimilt a3
gera bisetu ad skilyroi fyrir enska hluthafa frsks félags er hugdist kaupa jord 4 frlandi. [ Festersen
milinu, Case C-370/05 ECR [-1144, taldi démstéllinn hins vegar askilnad danskra laga um ad
byskur rikisborgari pyrfti ad skra liéigheimili sitt 4 pvi landi sem hann keypti veeri { andst6du vid 63.
gr. Lissabon sdttmalans.

21 Carl Baudenbacher, sbr. nedanmalsgr. 7, bls. 186.
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b) Unnt er ad gera adkomu stjérnvalda ad skilyrdi fyrir gildi kaupa erlendra adila

34. Hvad sjonarmid sem byggja 4 almannahagsmunum vardar b4 er ennfremur lj6st af
démaframkveemd Evrépudémstélsins ad unnt er ad gera b4 kréfu ad tilkynna skuli eda
leita skuli eftir heimild islenskra stjérnvalda til ad kaupsamningur erlends adila geti
68last gildi. [ slikum tilvikum purfa ad liggja fyrir malefnaleg sjénarmid sem eru
Gtfzerd pannig ad pau fullnaegi 4skilnadi um medalhdéf - m.6.0. ef askilnadur um
tilkynningu neer sama markmidi og askilnadur um sampykki stjérnvalda pa ber ad
beita fyrra Grraedinu bar sem pad samraemist betur medalhéfsreglu.22

35. I nokkrum tilvikum hefur démstéllinn talid ad askilnadur um tilkynningu sé ekki
avallt heppileg pétt hann gangi skemur en 4skilnadur um ad sampykki stjérnvalds sé
skilyrdi fyrir gildi kaupa erlends adila. Aftur & méti hefur grundvallarpy8ingu { peim
tilvikum ad innlendum og erlendum adilum sé ekki mismunad 4 grundvelli pjédernis.23

¢) Takmorkun verdur ad byggja d mdlefnalegum sjénarmidum

36. Pau sj6narmid sem Evrépudémstéllinn hefur talid malefnaleg eru sjénarmid sem
grundvallast 4 skipulagslegum rékum (e. country planning) er mida ad pvi ad vidhalda
akvedinni tegund byggdar eda dkvedinni tegund efnahagslegrar starfsemi sem ekki
tengist ferdaidnadi (e. a permanent population and an economic activity independent
of the tourist sector in certain regions).2* | bessu sambandi m4 ennfremur benda 4 a8
sjonarmid um vernd umhverfisins hafa verid talin malefnaleg, auk pess sem sérstok
sjonarmid, t.d. er vara pjédardryggi o.s.frv, hafa verid talin malefnaleg.2s [ pessu
samhengi meetti t.d. leida likum ad pvi ad adrar reglur giltu { pj68géréum og 68rum
menningarlega mikilveegum sveedum. Aftur 4 méti hefur pydingu i pessu sambandi ad
innlendum og erlendum adilum sé ekki mismunad 4 grundvelli bjédernis.

d) Er unnt ad gera kréfu um bisetu erlends adila d peirri eign sem keypt er?

37. Sérstakt alitamal ris vegna démaframkvemdar Evrépudémstélsins hvad bisetu
vardar - m.9.0. getur islenska rikid gert pad ad skilyrdi ad erlendur adili, sem kaupir
fasteign hér 4 landi, bii 4 fasteigninni eftir ad kaupin hafa itt sér stad? [ Fearon malinu
komst démstéllinn ad peirri nidurstédu ad unnt veeri ad gera pad skilyrdi ad enskir

¢2 Sja Joined Cases C-515/99, C-519/99 to C-524/99 and C-526/99 to C-540/99 Reisch ECR 1-2192,
paras 32-39,

23 C-300/01 Salzmann ECR 1-4922, paras 41-43 og 46.

24 8jat.d. C-302/97 Konle ECR 1-3122, paras 22, 39-40.

z5 Sjat.d. C-423/98 Albore ECR1-5995, para 18.
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hluthafar irsks hlutafélags, sem hugdist kaupa fasteign 4 irlandi, byggju 4 peirri eign
sem malid vardadi. [ Festersen malinu komst démstéllinn hins vegar ad peirri
nidurstodu krafa danskra stjérnvalda um ad pyskur rikisborgari sem keypti fasteign {
Danmérku flytti I6gheimili sitt & fasteignina veeri of ipyngjand og feli af beim sékum {
sér 6légmaeta takmaérkun a frelsi hans { skilningi 63. gr. Lissabon sattmalans.

38. bott démaframkvaemd Evrépudémstélsins sé misvisandi ad bessu leyti, pa telja
héfundar pessa minnisblads ad islenska rikid geti pratt fyrir nidurstédu démstélsins i
Festersen malinu gert busetu ad skilyrdi fyrir kaupum erlends adila ad fasteign hér 4
landi. f pessu sambandi matt hugsa sér ad biisetuskilyrdid teldist 16gmaett { pessum
skilningi ef bad gerdi ekki rad fyrir pvi ad eigandi fasteignarinnar, p.e, hinn erlendi
adili, byggi 4 fasteigninni. Pannig geeti hinn erlendi adili uppfyllt blsetuskilyrdid med
pvi ad leigja 1t fasteignina og bannig tryggt bisetu bétt hann byggi par ekki sjalfur.
Med bessari ttferslu veeri geaett ad sjénarmidum um medalhéf vid takmérkun & rétti
erlendra adila til ad kaupa fasteignir hér 4 landi.

e) Sjénarmid um brenglada verdpréun fasteigna vegna kaupa erlendra adila

39. Ein 4steeda pess ad riki innleida takmarkanir 4 rétti adila til ad kaupa fasteignir er
bad ahyggjuefni ad innkoma fjarsterkra erlendra adila 4 fasteignamarkad geeti leitt til
brenglunar 4 verdmyndun fasteigna. betta ahyggjuefni virdist hafa verid tekid til
skodunar af {slands halfu begar samningavidraedur um EES-samninginn attu sér stad. {
pessu sambandi visast til bess ad Island lagdi fram yfirlysingu vid gerd samningsins
bar sem &skilinn var réttur til ad gripa til adgerda vegna prounar a fasteignamarkadi.
Yfirlysingin er svohljddandi:

Due to the one-sided nature of its economy and the fact that its territory is sparsely
populated, Iceland states its understanding that, without prejudice to the obligations
arising under the Agreement, it may take safequard measures if the application of the
Agreement is to cause in particular [...] serious disturbances in the real-estate market.?s

40. { norskum légum nr. 98/2003 um fasteignakaup er dkvadi sem melir fyrir um ad
taka skuli mid af pessu sjénarmidi pegar akvedid er hvort ad veita skuli leyfi fyrir
kaupum adila 4 fasteignum { landbtinadarnotum. 9. gr. laganna segir ad pegar tekin er
akvérdun um hvort leyfi skuli veitt skuli leggja dherslu 4 ,hvort umsamid kaupverd

% Declaration by the Government of Iceland on the Use of Safeguards Measures under the EEA
Agreement. Sjd nanar Council of the European Communities and Commission of the European
Communities, Agreement on the European Economic Area, Official Publications of the European
Communities 1992, bls. 754.
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studli ad samfélagslegri byrgri verdpréun®.2? Athygli vekur ad eftirlitsstofnun EFTA
virdist ekki hafa gert athugasemd vid petta dkvaedi { dkvérdun sinni fra 11. jili 2012
bar sem umrzedd 16ggjsf var tekin til skodunar og komist ad beirri nidurstédu ad ljiika
ranns6kn mala vegna kvértunar um ad { 16gunum falist takmérkun f andstédu vid 40.
gr. EES-samningsins, sbr. nanar kafli F.

f) Takmarkanir gagnvart rikisborgurum pridju rikja

41. Gera verdur rdd fyrir ad unnt sé ad takmarka rétt rikisborgara pridju rikja til
fjarmagnsflutninga og kaupa 4 fasteignum hér 4 landi med rikari haetti en gildir innan
EES-sveedisins. Slikar mégulegar takmarkanir falla utan gildissvids minnisblads pessa
og hafa pvi ekki verid greindar sérstaklega. b6 skal 4 bad bent ad svigrim loggjafans,
sem og stjérnvalda, til ad innleida slikar takmarkanir kann ad vera skert vegna
bjodréttarlegra skuldbindinga, einkum vegna gerdar tvihlida fjarfestingasamninga
[slands vid onnur riki. Slikir samningar veita 6llu jéfnu ekki sjilfstadan rétt til
fiarmagnsflutninga eda kaupa 4 fasteignum. Hins vegar parf ad geeta ad pvi ad
mismuna ekki adilum sem heimilad hefur verid ad fjarfesta hér 4 landi 4 grundvelli
slfkra samninga.

F. Hvada sjonarmié mun eftirlitsstofnun EFTA byggja 4 gagnvart EES-rikjum?

42. Rett er ad geta bess ad eftirlitsstofnun EFTA hefur i nylegu mali tekid 4 peim
alitaefnum sem fjallad hefur verid um f minnisbladi pessu. Pann 11. juli 2012 komst
eftirlitsstofnunin ad peirri nidurstédu ad ljiika rannsékn tveggja mdla par sem kvartad
hafdi verid vegna skilyrda norskra laga um ad erlendir rikisborgarar, sem keyptu
fasteignir i Noregi, veeri gert ad taka upp biisetu 4 peim landareignum sem peir
keyptu.28

43. [ pessum malum reyndi m.a. 4 pbad hvort ad norsk stjérnvéld gaetu sett slik
bisetuskilyrdi, en uppgefin 4steda bess var si ad med peim haetti vildu norsk
stjornvéld tryggja ad biseta vari 4 peim fasteignum sem um reeddi allt arid um kring.
Eftirlitsstofnun EFTA komst ad beirri nidurst6du ad pad vari 16gmeett markmid ad
stefna ad pvi ad biseta veeri fyrir hendi 4 &kvednum svaedum allt drid.

44. Hafandi komist ad pessari nidurstddu akvad eftirlitsstofnunin ad taka til skodunar
hvort ad utfersla norskra laga uppfyllti medalhéfsreglu EES-réttar. { norsku 16gunum
var pad ekki skilyrdi ad eigandi fasteignarinnar byggi par allt 4rid um kring, heldur var

27 Akveedi 1. tolul. 1. mgr. 9. gr. norskra laga um fasteignakaup (n. lov 28. november 2003 nr. 98 om
konsesjon for erverv av fast eiendom) hljé8ar svo: ,om den avtalte prisen tilgodeser en

samfunnsmessing forsvarlig prisutvikling®.
28 Akvordun eftirlitsstofnunar EFTA, dags. 11. juli 2012, um ad loka malum nr. 67812 og 68836
vegna kvortunar 4 hendur Noregi vegna meintra brota 4 40. gr. EES-samningsins.
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talid fullnaegjandi ad annar adili en eigandi byggi 4 fasteigninni. A8 mati eftirlits-
stofnunar EFTA var betta talid fullnzegja sjonarmidum um medalhéf, enda faeli
gagnstaed réttarregla pad { sér ad einungis norskir rikisborgarar sem byggju i Noregi
geetu uppfyllt 4skilnad laganna. Med visan til pess ad annar adili en eigandi gat buid &
landareign sem veri i eigu erlends rikisborgara, t.d. 4 grundvelli abadarsamnings, var
talid ad ekki veeri um ad reeda takmérkun 4 40. gr. EES-samningsins.

G. Nidurstodur

45. A® teknu tilliti til alls framangreinds telja h&fundar bessa minnisblads nidur-
stédurnar vera eftirfarandi:

(1) Litlar likur eru & pvi ad ad EFTA démstéllinn (og eftir atvikum
eftirlitsstofnun EFTA) fallist 4 lagateeknilega nalgun vid mat 4 svigrimi
islenska rikisins til ad takmarka rétt erlendra adila til ad kaupa fasteignir
hér 4 landi. Pannig mun EFTA démstéllinn i mati sinu leggja aherslu a
hvort ad réttur einstaklinga og 16gadila sé skertur begar 16g eda reglur
eru settar sem ahrif hafa & réttarst6du adila ad EES-rétti, en ekki horfa til
bess hversu umfangsmikil skuldbinding islenska rikisins sé ad bjédarétti
vid gerd EES-samningsins.

(2) AB teknu tilliti til déma EFTA-démstélsins (og eftir atvikum Evrépu-
démstolsins) og nylegri 4kvordun eftirlitsstofnunar EFTA vegna
kvortunar gegn Noregi verdur talid ad EES-rikisborgarar eigi sjalfstadan
rétt til ad kaupa fasteignir hér 4 landi & grundvelli 40. gr. EES-
samningsins. A sama tima verdur talid ad {slenska riki® hafi svigrum til ad
takmarka pennan rétt 4 grundvelli EES-samningsins eda almanna-
hagsmuna. Vié ba takmérkun er mikilvaegt ad byggja 4 logmaetum
siénarmidum, en af démaframkveemd Evrépudémstélsins ma rada ad
akvedin sjénarmid teljist 16gmeet { pessum skilningi. Um er ad rzda
sjénarmid um:

skipulag tiltekinna svae8a
- landbinad og rekstur tiltekinna bujjarda

stefnu stjérnvalda ad buid skuli 4 tilteknum svadum allan arsins hring
- umhverfisvernd og vernd sérstakra menningarsvada

(3) Algjért bann er vid pvi ad takmarka rétt einstaklinga og logadila 4
grundvelli pjédernis - m.6.0. mismunun & grundvelli rikisfangs er {
andstédu vid EES-samninginn. [ peim tilvikum bar sem réttur
einstaklinga og légadila er takmarkadur ber samningsriki ad EES-
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samningnum ad gaeta medalhéfs, [ pvi felst ad ef samningsriki getur nad
markmidum sinum, um t.d. landb\inad, me8 68ru 0g vaegara moti en gert
er ba ber samningsriki ad beita vaegara trradi eftir pvi sem frekast er
kostur.

46. Ef islenska rikid hyggst takmarka rétt erlendra adila 2 grundvelli 40. gr. EES-
samningsins pa er réttast ad byggja 4 ofangreindum sjénarmidum sem leida ma af
démaframkvaemd Evrépudémstélsins. Héfundar pessa minnisblads telja ad réttast
veeri ad byggja 4 sambeerilegri 16ggj6f ndgrannapjéda { pvi sambandi, enda er slik
loggjof likust islenskri 16ggjof af ségulegum 4stzdum. { pvi sambandi vaeri naertaekast
ad horfa il norsks réttar, enda liggur fyrir nyleg dkvordun eftirlitsstofnunar EFTA um
ad akvaedi norsks réttar brjoti ekki gegn 40. gr. EES-samningsins hvad vardar
takmorkun 4 rétti erlendra adila samkvamt nefndu dkvaedi.

Reykjavik, 12. mai 2014

Pall Asgrimsson hdl.

— —
e

Finnur Magntisson hdl.
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VIDAUKI
VID MINNISBLAD UM TAKMORKUN ERLENDRA ADILA A KAUPUM FASTEIGNA

A, Akvaedi austurriskra laga um skilyrai fyrir kaupum 4 fasteignum

(1) This Law (VGVG - innsk héfunda) shall apply to transactions relating to:

(a) agricultural and forestry plots,
(b) building plots,
(c) plots to which foreigners acquire title

(3) The purpose of this Law is to:

(a) preserve agricultural and forestry plots of family farming, establishments in
the interest of improving their structural circumstances in accordance with
the natural factors prevailing in the Land,?

(b) preserve the broadest possible, socially sustainable distribution of land
ownership in accordance with the size of the Land, and,

{c) place restrictions on the acquisition of land by foreigners who do not have the
same status as Austrians under Community law.

Paragraph 3(1) of the VGVG provides:

Subject ta Paragraph 2 and in so far as follows from the law of the European Union, the
rules on the acquisition of land by foreigners shall not apply to;

(e} persons and companies for the purpose of direct investment, real property
investments and other capital transactions.

! Athugasemd hofunda: Hér mun vera att vid Bundesland sem { bessu tilviki var Vorarlberg.
Austurriki er sambandsriki og fellur pad undir logsdgu einstakra sambandsrikja, en ekki
sambandsrikisins sjalfs, ad 4kveda hvada reglur gildi um kaup erlendra adila 4 fasteignum.



Paragraph 4(1) of the VGVG is worded as follows:

The transfer of agricultural or forestry plots shall be subject to authorisation by the
authority responsible for land transactions where it relates to one of the following rights:

{a) ownership,

(b} the right to build...,

(c) the right to use or right of usufruct,

(d) leashold rights over agricultural holdings,

Paragraph 5 of the VGVG provides:
1. Acquisition of title shall be authorised only:

(a) in the case of agricultural plots, where it is consistent with the preservation of an
effective agricultural community and the acquirer himself cultivates the plot as
part of an agricultural establishment and also has his place of residence there or,
where that is not the case, it is not contrary to the preservation and creation of
an economically healthy, medium and small-scale agricultural estate,

{b) in the case of forestry plots, where it is not contrary to the interest of forestry in
particular and to the general economic interest,
2. The conditions laid down in subparagraph (1) are not satisfied in particular where:

(a} the plot would be withdrawn from agricultural or forestry use without sufficient
reason;

(c) it must be concluded that the plot is being acquired solely to form or extend a
large estate or hunting areas;

(d) it must be concluded that cultivation by the acquirer himself is not certain in the
long term or the acquirer does not have the specialist knowledge necessary to
cultivate the plot himself;:



(e} the favourable land ownership arrangement as a result of the restructuring of
rural land holdings would be affected without compelling reason;

2

Paragraph 11 of the VGVG provides a long list of transfers for which authorisation is not
required, including between persons who are related by blood or by marriage or by
persons inheriting as a result of testate succession or testam entary gift.

Under Paragraph 25 of the VGVG, where authorisation is refused, the transfer is
retrospectively deprived of legal effects.

B. Akvadi danskra laga um skilyréi fyrir Kaupum 3 fasteignum

Under Paragraph 2 of the Danish Law on agriculture (i landbrugsloven), in the version
resulting from Codified Law No 598 (lovbekendtgorelse nr. 598) of 15 July 1999 (‘the
Law on agriculture’):

1. Agricultural properties shall be subject to an agricultural-use obligation under the
provisions of this Law.

2. "Agricultural property” shall mean property which is registered as such in the land
register.

Paragraph 4(6) of the Law on agriculture provides:

‘When an agricultural property is divided up or otherwise reduced to a surface area of
less than 2 hectares, the agricultural-use obligation shall no longer be applicable unless
the owner wishes it still to apply. ..."

Under Paragraph 7 of that law:

‘1. An agricultural property shall be maintained as an independent business and
provided with an appropriate residential building from which the land shall be
farmed by the residents, subject to Paragraph 8(4) and (6}, Paragraph 9(1) and
(2} and Paragraph 10.

2. The property shall be farmed properly having regard to the opportunities for
commercial exploitation, the livestock health requirements, nature and the
environment.



Paragraph 16 of that law states:

‘1. Title to an agricultural property which is situated in an agricultural zone and
has an area exceeding 30 hectares may be acquired if:

(4)  the acquirer takes up fixed residence on the property within six months after
acquisition,

(5] theacquirer farms the property himself

2. Title to an agricultural property which has an area not exceeding 30 hectares
may be acquired if the acquirer fulfils the requirements of subparagraph

1(1) to (4).

Under Paragraph 18 of the Law on agriculture:

‘1. Without prejudice to the cases covered by Paragraphs 16, 17 and 17aq, title to
an agricultural property in an agricultural zone may be acquired only with the
authorisation of the Minister for Food, Agriculture and Fisheries.

4. The Minister may authorise the acquisition of an agricultural property, if:

(1} the acquisition is for the purposes of a use within the meaning of
Paragraph 4(1)(1} and it is expected that the property will be used for the
relevant purpose in the near future;

(2}  the acquisition is for business purposes relating to a non-agricultural use
which is otherwise to be regarded as desirable taking into account the
general interests of society;

(3) the acquisition is for particular purposes, including use for scientific,
training, general social, health or general recreational purposes;

(4) the acquisition is in connection with the creation of water meadows, the
restoration of the environment or similar circumstances, or

(5)  other special circumstances mitigate in its favour.



Paragraph 27(2) of the Law on agriculture states:

‘Where an application for authorisation to acquire or lease agricultural land is not
submitted in due time, the competent minister may impose on the owner an order
to dispose of the property within a period of a minimum of six months and a
maximum of one year or impose on the tenant or lessee an order to cease use
within a similar period. The same applies where authorisation is refused or lapses
or the conditions placed on authorisation are not satisfied ..."

Paragraph 33 of that law provides:

1. A fine shall be imposed on any person who:

(3)  fails to comply with an order under Paragraph 8(5) and (7), Paragraph 9(5)
or Paragraph 27.

Under Paragraph 62 of Circular No 26 of 22 February 2000 relating to the Law on
agriculture:

‘Authorisation under Paragraph 18 of the Law [on agriculture] for the acquisition
of agricultural property with an exemption from the residence requirement for an
indefinite period may be granted only in exceptional cases (see Paragraph 16(1)(4}
of the Law on agriculture). This applies for example in cases where due to the
characteristics of the site it is physically impossible to fulfil the residence
requirement for a large part of the year. The provision must be applied
restrictively.’

According to Paragraph 4(1) of Decree No 627 of 26 July 1999 relating to training
and residence requirements in connection with the Law on agriculture
(bekendigarelse nr. 627 af 26 juli 1999 om uddannelseskrav og bopalskrav m.v. i
henhold til landbrugsloven), the requirement of fixed residence on an agricultural
property presupposes that the person lives in a settled and continuous manner on
that property and that he spends the night there, except in the event of special
circumstances of fixed duration. That person must be listed in the local authority’s
population register as residing at the property in such a way that it constitutes his
principal residence for tax purposes.

Paragraph 4(2) of that decree provides that the acquirer must fulfil the residence
requirement for eight years from the acquisition of an agricultural property.



C. Akvadi norskra laga um skilyrai fyrir kaupum 4 fasteignum

§ 9. (szriige forhold for landbrukseiendommer)

Ved avgjarelsen av seknad om konsesjon for erverv av eiendom som skal nyttes til
landbruksformdl skal det legges saerlig vekt pé:

1.om den avtalte prisen tilgodeser en samfunnsmessig forsvarlig prisutvikling,

2.om erververs formdl vil ivareta hensynet til bosettingen i omrddet,

3. om ervervet innebaerer en driftsmessig god lpsning,

4. om erververen anses skikket til & drive eiendommen,

5.om ervervet ivaretar hensynet til helhetlig ressursforvaltning og kulturlandskapet.

Konsesjon skal i alminnelighet ikke gis dersom det ved ervervet oppstdr sameie i
eiendommen, eller antallet sameiere gkes.

Det kan gis konsesjon til selskaper med begrenset ansvar. Det skal legges vekt pd
hensynet til dem som har yrket sitt i landbruket.

Farste ledd nr. 1 og 4 gjelder ikke sak der naer slekt eller odelsberettiget sgker konsesjon
fordi de ikke skal oppfylle boplikten etter § 5 annet ledd. I slik sak skal det i tillegg til
forste ledd nr. 2, 3 og 5 blant annet legges vekt pd eiendommens storrelse,
avkastningsevne og husforhold. Spkerens tilknytning til eiendommen og sgkerens
livssituasjon kan tillegges vekt som et korrigerende moment.



